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STATE CONTROL OF NAVIGABLE WATERS. 

A recent issue of the Review 1 contained a discussion of the 
decision of the Court of Appeals in the case of Long Sault Develop- 
ment Company v. Kennedy. 2 A consideration of the effect of that 
decision upon the development of our waterways for commercial 
purposes may have some interest. 

In 1907 the legislature passed an act incorporating the Long 
Sault Development Company and authorizing it to construct a 
gigantic dam across the St. Lawrence River, at the famous Long 
Sault Rapids. 3 The project contemplated the expenditure of 
$35iOOO,ooo in the improvement of navigation and the creation of 
a water-power capable of generating electrical energy to the ex- 
tent of four or five hundred thousand horse-power. Governor 
Hughes refused to sign the bill as it was first passed by the legis- 
lature because it did not provide for participation by the State in 
the profits of the enterprise. Accordingly it was redrawn so as 
to provide that after 191 1 a minimum annual payment of $25,000 
should be made to the State, and that after the power plant was in 
operation the State should receive at the rate of 25 cents per 
electrical horse-power generated in excess of 100,000 of such horse- 
power. Thus amended the act was passed and signed by Governor 
Hughes. Besides paying annually the amounts prescribed by the 
act, the Company has expended nearly a million dollars in acquir- 
ing land and riparian rights, and in engineering and other expenses 
in preparation for the work of construction. The right of the 
Company to commence work was expressly conditioned upon its 
obtaining the consent of Congress. Such consent has not been ob- 
tained, although the Company has made efforts to obtain it. 

In 1913, the legislature passed an act 4 purporting to repeal the 
charter of the Company upon four grounds, three of which assert 
the unconstitutionality of the' charter and the fourth that it was 
beyond the power of the legislature to authorize the transfer of 
land under the waters of the St. Lawrence River as they were 

'15 Columbia Law Rev. 68. 

"(1914) 212 N. Y. 1. The case has been taken on writ of error to the 
Supreme Court of the United States. 

*N. Y. Laws of 1907, c. 355. 

'N. Y. Laws of 1913, c 452. 
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held in a sovereign capacity. 5 The Appellate Division of the 
Third Department found that none of these four grounds was ade- 
quate to justify the repeal; but it also held that the repealing act 
and another act passed at the same time taken together constituted 
a taking by right of eminent domain, and it therefore denied the 
relief asked for by the Company. 8 The Court of Appeals affirmed 
the order of the Appellate Division but based its conclusion ex- 
clusively upon a ground not specifically mentioned in the act, 
namely, that it was attempted by the charter to transfer to a pri- 
vate corporation the control, not alone of the land under the water 
(which was of limited extent, being only that occupied by the 
works erected) but also the "entire control of navigation" at the 
Long Sault Rapids, and that it was beyond the power of the legis- 
lature to cede such control because thereby the State would part 
"for all time with its own power to improve such navigation." An 
extract from the opinion is given in a note. T 

""Section I. Chapter three hundred and fifty-five of the laws of nine- 
teen hundred and seven, ... is hereby repealed, upon the following 
grounds : 

"First. That chapter three hundred and fifty-five of the laws of nineteen 
hundred and seven is unconstitutional in that it contravenes section 
eighteen of article three of the state constitution, which provides that 
the legislature shall not pass a private or local bill granting to any private 
corporation, association or individual any exclusive privilege, immunity 
or franchise whatever. 

"Second. That the said act is unconstitutional in that it contravenes 
section seven of article seven of the state constitution, which provides 
that the lands of the state now owned or hereafter acquired, constituting 
the forest preserve, as now fixed by law, shall be forever kept as wild 
forest lands, and shall not be leased, sold or exchanged, or taken by any 
corporation, public or private. 

"Third. That the said act violates section sixteen of article three of 
the state constitution, which provides that no private or local bill, which 
may be passed by the legislature, shall embrace more than one subject, 
and that shall be expressed in its title. 

"Fourth. That the said act is invalid as being in excess of the powers 
of the legislature, in that it attempted to provide for the alienation of 
the state to the Long Sault Development Company of title to the land 
in the bed of the Saint Lawrence river. The title of the state in those 
lands is a sovereign right rather than a proprietary title. It is inconsistent 
with that right, which must be exercised for the benefit of the whole 
people, that the title to the bed of a navigable stream should be granted 
in fee to a private corporation." 

N. Y. Laws of 191 3, c. 452. 

'(1913) 158 App. Div. 398. 

"'It (the grant) virtually turns over to the corporation entire control 
of navigation at the Long Sault Rapids (provided, of course, that the con- 
sent of Congress can be obtained). AH that the corporation must do is 
to construct the contemplated works, pay the stipulated sums and keep 
the navigation as good as it is now. No matter how much the interests 
of the public may demand the improvement thereof in the future, the state 
will be powerless to act either directly or by constraint upon the cor- 
poration. It is precisely as though the legislature should confer upon 
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While conceding the power of the legislature to grant lands 
under water for beneficial uses which "can fairly be said to be for 
the public benefit or not injurious to the public," the court held 
that the grant to the Long Sault Development Company could not 
be sustained as being of that character because "no matter how 
much the interests of the public may demand the improvement 
thereof in the future, the state will be powerless to act either di- 
rectly or by constraint upon the corporation .... Here the 
grant is objectionable on account of the abdication of the state's 
control over waters which are still to be preserved as navigable 
but which are to be turned over wholly to the dominion of a pri- 
vate corporation." 

This doctrine as applied' to the facts in the Long Sault case, 
if it shall be found not to violate any rights of the Company 
secured by the Federal Constitution, will have a far reaching effect 
upon the improvement by private enterprise of navigable streams 
in this State. 

The facts are thus referred to by the court, viz.: 

"As is generally known, the celebrated Long Sault rapids con- 
stitute a substantial obstacle to the navigation of the St. Lawrence 
for commercial purposes, being navigated by only one line of pas- 
senger boats during the tourist season. In the petition in this pro- 
ceeding the effects of the proposed scheme on navigation are 
summarized as follows : 

" 'The river, which at Long Sault is now practically unnav- 

a corporation exclusive authority to construct works on the Hudson 
river to improve the navigation between Albany and Troy upon condition 
that such navigation shall be preserved in as good condition as the same 
is at present, and thereby preclude the State from ever hereafter im- 
proving the navigation itself. In my opinion the legislature cannot make 
such a contract in behalf of the State. In Illinois Central Railroad Co. 
v. Illinois (146 U. S. 387) the attempted alienation of 1,000 acres of the 
harbor of Chicago was condemned on account of the extent of the area 
granted. Here the grant is objectionable on account of the abdication 
of the State's control over waters which are still to be preserved as 
navigable but which are to be turned over wholly to the dominion of a 
private corporation. In this discussion I assume that the improvement of 
navigation was a real, even if subsidiary, purpose of the enactment and 
not merely a cloak for a power development project. The point that I 
desire to emphasize is that the legislature cannot authorize the con- 
veyance of a navigable portion of the St. Lawrence to a private company 
to maintain and control navigation thereon, thereby parting for all time 
with its own power to improve such navigation. The privilege of the 
State to control the St. Lawrence as a navigable river (subject to the 
direction of Congress) cannot be assigned to others in the manner 
attempted by this legislation. As long as the waters are maintained as 
navigable they remain public waters of the State; and as long as they 
remain public waters of the State the State is bound to retain control 
over them in the public interest." 

Long Sault Development Co. v. Kennedy (1914) 212 N. Y. 1, 9. 
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igable, will become navigable for all classes of vessels. Both of 
the contemplated locks will be continuously operated during the 
navigation season toll free. Reliable and economical power will 
be made available within the radius of transmission of electricity 
from the power houses. New industries will thereby be created. 
There will be increased quantities of products from manufacturing 
plants utilizing the power, which products must be distributed by 
boat or rail.' " 

Some question having been raised as to whether the proposed 
dams would improve navigation, the court stated that it assumed 
"that the improvement of navigation was a real, even if subsidiary, 
purpose of the enactment and not merely a cloak for a power devel- 
opment project ;" and this assumption was justified under the prin- 
ciple that such acts "are valid if it can be reasonably inferred from 
all their provisions that the improvement of navigation was their 
primary and principal object. No express declaration in the 
acts, that such was the object and purpose of the legislature in 
enacting them, is required ; nor is such a declaration usual in acts 
of a similar nature." 8 

Neither the magnitude of the improvement as a power 
project nor the importance of the St. Lawrence River because 
of its size and international character were referred to by the 
court as exceptional circumstances in support of the broad doc- 
trine laid down in its opinion; indeed, for the purpose of illus- 
tration, the court intimated that the same rule would be applied 
if the legislation had authorized works for the improvement of 
the navigation of the Hudson River between Albany and Troy; 
and, of course, the principle of the decision would be equally 
applicable to prevent a grant to a private corporation to improve 
the navigation of the Hudson in its upper reaches, or the Mohawk 
or any similar stream where the volume of water might be sufficient 
to make an improvement of navigation and the incidental water- 
power a profitable enterprise. It may fairly be assumed that the 
legislature and Governor Hughes were of the opinion that specific 
provisions for the protection of navigation were unnecessary be- 
cause, under the charter, no work could be commenced until the 
approval of the federal government had been obtained, and be- 
cause that approval would insure : first, adequate provision in any 
special act of Congress for the protection of the public interests ; 
second, the enforcement of all of the stringent provisions concern- 
ing the erection of dams in navigable streams contained in the 

Tewksbury v. Schulenberg (1877) 41 Wis. 584, 593. 
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federal Dam Act, particularly that which vests in the War Depart- 
ment the power to determine what kind of a dam or similar struc- 
ture may be constructed in a navigable stream ; and, third, the per- 
manent supervision by the federal authorities in the operation of 
all of the works so far as such operation might affect navigation. 

Without adverting to the features of the Long Sault charter 
just mentioned, the court lays down the broad proposition that 
the State is without power to authorize a private corporation to 
build works in a navigable river for the improvement of naviga- 
tion and to grant to it the irrevocable right to enjoy the water- 
power incidentally created thereby, because the building, main- 
tenance and control of such works necessarily involve the control 
of navigation and preclude for all time the exercise by the State 
of "its own power to improve such navigation." The court draws 
a distinction between cases on the one hand where the State sur- 
renders its control of navigation by granting the right to build 
and maintain dams, locks and similar works, and those on the 
other hand where the structures authorized are piers, bridges or 
other similar structures in public waters designed to facilitate the 
operations of commerce. Without doubt the building of a dam 
which changes the water level of a navigable river and forces ves- 
sels to use locks and canals, involves a more direct and complete 
control over vessels using the river than piers, bridges or similar 
structures which may legally occupy, to the exclusion of others, a 
limited portion of the navigable portion of a river; but it has not 
heretofore been supposed that the two kinds of grants differed 
except in the extent that they involved interference with navigable 
waters in their natural state. 

Where navigable streams in the State of New York have been 
developed for water-power purposes, the work has usually been 
done by private companies or individuals under authority granted 
by the legislature. A condition for the improvement (or even the 
preservation) of navigation, has sometimes, but by no means 
always, been imposed. The practice prior to 1840 differed materi- 
ally from that prevailing since 1882, as is explained in a note.* 

•By a general dam act passed in 1813 (Chapter 47) the legislature 
made separate grants to a number of individuals to erect dams in certain 
rivers declared by the act to be public highways. These grants were 
for a limited period and were made subject to certain restrictions designed 
to prevent any obstruction to navigation, which was to be free from the 
payment of tolls. From 1813 to 1840 the legislature passed more than 
125' special acts granting to individuals the right to build dams in certain 
streams which were navigable or capable of being developed for navigation. 
Generally these grants were made subject to one or more of the following 
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Generally since 1882, the legislative acts besides authorizing the 
erection by private corporations of dams and power plants have 
provided for the grant to such corporations of the interest of the 
State in the land under water covered by the dams and other works. 
It has been supposed that such acts created franchises, entitling the 
grantees to have the beneficial use of the water-power, and that 
they could not be deprived of such franchises without compensation. 
The industrial requirements of this State do not seem to have 
led to the extensive development of its waterways by artificially 
increasing their navigability. Undoubtedly this has been due in 
part to the extensive development of the canal system. State canals 
are frequently fed by the waters of potentially navigable rivers 
which are themselves left in their natural state, or even depleted 
to supply the canals. This condition is different from that pre- 
vailing in other States where important industries make transporta- 
tion by water of the highest importance. In such States statutes 

conditions, viz: (a) That the Court could revoke the grant if the dam 
proved to be an inconvenience to the public; (b) that the grant could 
be repealed without liability for damage or compensation to the grantee 
whenever the public interest might require; and (c) that the act should 
become void if passage upon the stream was obstructed by the dam. 

In over forty years, between 1S40 and 1882, there were but few special 
acts granting the right to build dams. Since 1882, however, the legislature 
has passed about twenty special acts granting^ the right to certain water- 
power companies (and in a few cases to individuals) to erect dams across 
some of the larger streams of the State, such as the Hudson and Mohawk 
Rivers. 

The provisions of these acts were different from those of the acts 
passed prior to 1840 in the following particulars, vis: No right of 
repeal was reserved; there was no express condition that navigation was 
to be improved, in some cases it being provided that navigation should 
not be injured, in others the subject not being mentioned at all ; generally 
there was no condition for the resumption by the State of control of 
navigation; in some cases the use of the land under the water covered 
by the dam and flooded by its erection was given to the grantee and in 
some cases the legal title was conveyed to it; and there was no limitation 
as to the time of enjoyment and in five cases the right was granted to 
maintain the dam "forever." 

The dams constructed before 1840 were probably not of expensive or 
elaborate construction but were built and used to create water-power for 
the operation of saw mills and grist mills belonging to grantees owning 
the lands and riparian rights in the immediate vicinity. At that time 
the needs of navigation were not rapidly developing and the grantees were, 
therefore, not deterred by the limitations imposed by the legislature from 
making the expenditures necessarily involved. The companies receiving 
grants made since 1882, however, have been organized for the purpose of 
developing water-power to be converted into electrical energy for the 
operation of extensive modern manufacturing plants. Such enterprises 
involve the building at large expense of masonry or concrete dams and 
they would not be undertaken if the right to maintain the dams were to 
be made subject, at the will of the legislature, to termination without com- 
pensation. These circumstances perhaps explain the change of legislative 
policy since 1882. 
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frequently provide for the improvement of waterways by private 
corporations which, in consideration of bearing the expense, are 
given the right in perpetuity to collect tolls from vessels making 
use of the improved facilities. The constitutions of some States 
forbid the expenditures of public moneys for such improvements ; 
and there the navigability of waterways must be improved by pri- 
vate enterprise or not at all. In States where the facilities of 
navigation have been managed by private improvement companies, 
and tolls have been imposed upon commerce for the use thereof, 
it has not been regarded that the control of navigable waters neces- 
sarily resulting from such an arrangement, has been inimical to 
the public interest. 10 

The rights of such improvement companies were dealt with by 
the Supreme Court of the United States in the case of Mononga- 
hela Navigation Company v. United States. 11 The Monongahela 
River in its natural state was navigable to a very limited extent 
and not at all seasons. The commerce upon the river was small. 
The Navigation Company, under authority of a special act of the 
legislature of Pennsylvania, constructed a series of seven dams* 
and locks, whereby the river was made navigable for large steam- 
boats at all seasons of the year and facilities were furnished for 
an extensive commerce. The United States government for the 
purpose of still further improving the navigation of the river, and 
under its constitutional power to regulate commerce, sought to 
take possession of one of the dams and locks constructed by the 
Navigation Company. It was contended that the Company had 
acquired from the State a vested right to collect tolls, of which it 
could not be deprived by the United States without due compen- 
sation. This point was sustained by the Supreme Court, which 
said: 

"That, in the absence of Congressional action, the State of 
Pennsylvania had the power, either acting itself or through a cor- 
poration which it chartered, to improve the navigation of the river 
by means of locks and dams, and also to authorize the exaction 
of tolls for the use of such improvements, are matters upon which 
there can be no dispute, in view of the many decisions of this 
court." 

The Court further held that neither the State nor the United 
States could "say that such lock and dam are an obstruction and 
wrongfully there, or that the right to compensation for the use 

"i Farnham, Waters & Water Rights, 384- 
"(1893) 148 U. S. 312. 
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of this improvement by the public does not belong to its owner, 
the Navigation Company;" and that while the federal government 
had the right to acquire the improvements if they had been made 
"under authority of a charter granted by the State with a franchise 
to take tolls for the use of the improvement, in order to determine 
the just compensation, such franchise must be taken into account." 
The Court took the view which it had previously expressed in its 
decision in Huse v. Glover, 12 that improvements to navigation made 
by the construction of dams and locks were like wharves and 
docks constructed to facilitate commerce. Finally the Court said : 

"The theory of the government seems to be, that the right of 
the Navigation Company to have its property in the river, and the 
franchises given by the State to take tolls for the use thereof, are 
conditional only, and that whenever the government, in the exer- 
cise of its supreme power, assumes control of the river, it destroys 
both the right of the company to have its property there, and the 
franchise to take tolls. But this is a misconception. The franchise 
is a vested right. The State has power to grant it. It may retake 
it, as it may take other private property, for public uses, upon 
the payment of just compensation. A like, though a superior, 
power exists in the national government. It may take it for public 
purposes, and take it even against the will of the State ; but it can 
no more take the franchise which the State has given than it can 
any private property belonging to an individual." 

Commissioners of the Sinking Fund v. Green and Barren River 
Navigation Co., ls is another well considered case in which the same 
subject was dealt with. The Navigation Company was incorpo- 
rated by an act which set forth that the State had constructed 
locks and dams on Green River necessitating large expenditures 
and that the State being largely in debt and wishing to avoid 
further expense, had transferred the line of navigation to the 
Navigation Company which undertook to maintain it in repair. 
The lease was for thirty years, the line to be open to all vessels 
on payment of the toll to the Company. Twelve years after the 
act of incorporation was passed a repealing act was passed termi- 
nating the lease and revoking the right to collect tolls. The action 
was commenced to put the State in possession. It was argued that 
a navigable stream was public property which could not be dis- 
posed of by the State. 

The Court says, by Pryor, J. : 14 

M (i886) up U. S. 543, 548. 
u (i88o) 79 Ky. 73- 
"At p. 78. 
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"The state has the same power to improve its navigable 
streams that it has any of its highways ; and when it becomes 
necessary to extend the line of navigation for the purpose of 
developing the resources of the state, or to facilitate trade and 
commerce, the state may contract with individuals or corporations 
for the construction of such improvements, and as a consideration 
therefor, transfer to them the tolls arising from its navigation." 

And again: 1 . 5 

"When the property of the citizen is taken in the exercise of 
this sovereign power, the legislature may confer on a corporation 
the right to charge tolls in consideration of its being placed in a 
condition for public use; but when the state is already in posses- 
sion of its navigable waters, and no condemnation is requisite or 
compensation required, it is attempted to be maintained that no 
such power can be exercised, and our navigable rivers are to 
remain unimproved, or the improvements already made permitted 
to decay for the reason that the state is unwilling to burden the 
citizen with taxation for that purpose, and is denied the power to 
permit the improvement to be made by others, for no other reason 
than that the law of nature has already appropriated them to public 
use. 

"The fallacy of this reasoning, if followed, would prevent the 
state from placing a dam in the river that might tend to prevent 
its free use by the citizen who was unable to - pay the toll." 

The Court goes on to say that the State could resume control 
of the improvements when public necessity demanded it, on pay- 
ment of just compensation to the corporation. 

These two cases may be said to be typical. A number of deci- 
sions dealing with similar cases are referred to in a note. 18 In 

"At p. 79- 

"Veazie v. Moor (1852) 14 How. 568: The State of Maine conferred 
on a corporation the exclusive right of navigation on a portion of the 
Penobscot River located entirely inthe State of Maine. An injunction was 
granted by the state courts excluding the boats of another company from 
navigating on the portion of the river in question. The decision was 
held not in conflict with the commerce clause of the federal Constitution. 

Carson River Lumbering Co. v. Bassett (1866) 2 Nev. 760: An act 
entitled "An Act for the Improvement of the East Branch of Carson 
River" gave an exclusive right to the use of the river, within certain 
points which were to be improved. This act was held valid in an action 
on contract to recover for the use of the river by another company. 

McReynolds v. Smallhouse (1871) 71 Ky. 447: The State had 
expended large sums in improving the navigation on a part of the 
river, and turned this portion of the river over to a corporation which 
was to maintain it and collect tolls. The constitutionality of the act was 
attacked on the ground that "No man or_ set of men are entitled to 
exclusive separate public emoluments or privileges from the community 
but in consideration of public services." But the act according the right 
to collect the tolls was held valid. 

See also Cohn v. Wausau Boom Company, (1879) 47 Wis. 314. 
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all such cases the state governments have been "powerless to act 
either directly or by constraint upon the corporation" for the 
improvement of navigation except by proceeding under the power 
of eminent domain to acquire the control of navigation ceded by 
legislative grant to private corporations. 

The method proposed for compensating the Long Sault Com- 
pany for the expense of the works authorized by its charter was 
not, as in the Monongahela case, by a grant of the right to collect 
tolls, for the use of the locks was to be free, but by a grant of the 
privilege of using and selling the power generated by the surplus 
waters collected above the dam. This difference would not seem 
to affect the principle of the decision. The plan of compensation 
adopted in the Long Sault case has had the sanction of legislative 
practice in this State for many years. In one of the legislative 
grants made since 1882," an act of the legislature specifically 
recited that certain necessary public purposes which could be 
accomplished by the development of the Genesee River ought not 
to be undertaken at public expense and therefore the Genesee 
River Company was organized and was, in consideration of con- 
structing the necessary works at its own expense, granted the 
beneficial interest in the water-power incidentally made available 
by the erection of the dam, which was the principal feature of the 
works. Before the passage of the Long Sault act there had never 
been a case where provision had been made for participation by 
the State in the profits of a water-power plant constructed in a 
public stream by the authority of the legislature. 18 This feature 

"The Genesee River Company was organized under the provisions of 
Chapter 605 of the New York Laws of 1898. The act first recited that it 
was necessary "for the improvement and preservation of the public health, 
for the checking of floods, for the furnishing of water for the enlarged 
Erie canal, and for the supplying of pure and wholesome water for 
municipal purposes" that the land described in the act should be taken 
"for the public uses aforesaid," and that "in the judgment of this 
legislature" the compensation to be paid for such land should not be made 
by the State but that the public purposes indicated should be attained 
as prescribed in the act and by the organization of the corporation 
created by the act. The Company was authorized to build a dam across 
the Genesee River and was given "the right to utilize all the water-power 
incidentally created by the construction of said main dam or reservoir" 
and to construct certain other structures "for the development of hydraulic 
and electrical power and for the purpose of making and transmitting 
compressed air and for other purposes." The Company was authorized 
to sell all water and electrical power generated at the dam for its 
exclusive benefit. There was no limitation upon the period of enjoyment 
of the rights granted by the act, and no control of navigation of the 
stream was reserved. 

"A similar provision was made in the case of The Clinton Mills 
Power Company which was authorized by Chapter 514 of the New York 
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of the Long Sault charter was no doubt a result of the growth of 
the modern idea that the State is entitled to and should reserve 
lo itself a participation in the profits of the development of all its 
natural resources. 

The transfer to a private corporation of the right to use and 
sell power as compensation for the building of a dam in a navi- 
gable river was considered by the Supreme Court in Kaukauna 
Water Power Company v. Green Bay & Mississippi Canal Com- 
pany. 10 When Wisconsin was admitted to the Union, the federal 
government granted to it lands the proceeds of which were to be 
used in improving certain waterways of the State. A corporation 
was organized under state legislative authority and with the pro- 
ceeds of lands granted to it, it constructed dams and other works 
in the Fox River, — a navigable stream. These works were subse- 
quently purchased by the United States, but the right to use the 
waters not needed for navigation purposes was not transferred. 
A question arose between the grantee of the right to use these sur- 
plus waters and a riparian owner. It was held that the riparian 
owner had no rights, since the construction of the dam was under- 
taken by the State and to reimburse itself it was entitled to dispose 
of the right to use the surplus water for power purposes. The 
Court said that if the sole purpose of the improvement was to 
create a water-power to be leased for manufacturing purposes, 
the State would probably not have the right to destroy, without 
compensation, riparian rights, but added that "there was nothing 
objectionable in permitting the State to let out the use of it to 
private parties, and thus reimburse itself for the expenses of the 
improvement." The Court further said that 

". . . where the surplus thus created was a mere incident to 
securing an adequate amount of water for the public improve- 
ment, such legislation, it is believed, has been uniformly sus- 
tained. . . . The dam was built for a public purpose, and the 

Laws of 191 1 to _ rebuild and maintain a dam across the Susquehanna 
River not exceeding ten feet in height, at a place where the right to 
build a dam had been granted in 1813 to certain individuals. The grant 
was for fifty years and during that time the State was to receive 75 
cents per horse-power produced, that amount to be readjusted every 
five years. The act contained certain provisions protecting "mills now 
operating higher up on said stream," and was declared to be "a 
public act, and the land flowed with water as herein provided is hereby 
declared to be for public use." There was no provision, however, reserving 
to the State the right to improve or control navigation or giving the 
public any compensatory advantage except that referred to above. Some 
of the provisions of the act were obviously suggested by the Long Sault 
charter. 

"(1891) 142 U. S. 254. 
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act provided that if, in its construction, any water power was inci- 
dentally . created, it should belong to the State, and it might be 
sold or leased, in order that the proceeds of such sale or lease 
might assist in defraying the expenses of the improvement." 

An arrangement such as that referred to by the Court" might 
be regarded not so much as constituting a franchise as being a 
public contract made by the State for the erection of works to 
improve navigation, the water-power incidentally created being 
used to defray the cost. The water-power is, so to say, a by- 
product of a public improvement to be disposed of for the public 
benefit. As was said by the Supreme Court later, in Green Bay 
& Mississippi Canal Company v. Patten Paper Company, 20 refer- 
ring to the same legislation which was under consideration in the 
Kaukauna Company case, the legislation "has had in view the dedi- 
cation of the water-powers incidentally created by the dams and 
canal to raising a fund to aid in the erection, completion and main- 
tenance of the public works." 

Since the Court of Appeals based its conclusions in the Long 
Sault case upon principles established in Illinois Central Railroad 
v. Illinois, 21 some reference to that case should be made. A grant 
had been made by the Illinois legislature to the Railroad Company 
for railroad purposes, which included certain lands under the 
waters of Lake Michigan, and in addition thereto land under water 
constituting "nearly the whole of the submerged lands of the har- 
bor, subject only to the limitations that it should not authorize 
obstructions to the harbor or impair the public right of naviga- 
tion, or exclude the legislature from regulating the rates of 
wharfage or dockage to be charged." The effect of the act, as the 
Court said, was to vest in the Railroad Company the power "to 
manage and practically control the harbor of Chicago, not simply 
for its own purpose as a railroad corporation, but for its own 
profit generally." There was practically an "abdication of the 
general control of the State over lands under the navigable waters 
of an entire harbor or bay, or of a sea or lake." Only a small 
portion of the thousand acres attempted to be conveyed was needed 
for the enjoyment by the Railroad Company of its franchises. 
Under such circumstances the Court said that "it would not be 
listened to that the control and management of the harbor of that 
great city — a subject of concern to the whole people of the State — 

should thus be placed elsewhere than in the State itself." A similar 
____________ 

"(1892) 146 U. S. 387- 
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question arose in Coxe v. State?* where, under the guise of an act 
to authorize the drainage of marsh lands, there was authorized a 
conveyance by the State to a private corporation of all of the 
land which the corporation chose to designate under the waters 
of the ocean or of the sound within the limits of the counties of 
Kings, Queens, Richmond and Suffolk, excepting such land as 
was within the limits of the city of Brooklyn. This description 
would cover a water-front line of probably several hundred miles 
along the shore of Long Island. There was no definite public 
purpose expressed in or to be inferred from the act as a basis for 
the grant, and the Court justly characterized the proposed grant 
as being of "extravagant magnitude", and said that there was 
nothing in the act "to indicate that the grant was for any public 
purpose." It added, however, that "for every purpose which may 
be useful, convenient or necessary to the public, the state has the 
unquestionable right to make grants in fee or conditionally for 
the beneficial use of the grantee, or to promote commerce accord- 
ing to their terms." 

Grants of public lands have heretofore been held to be beyond 
the power of the legislature only in extreme cases like the two just 
referred to. In the Long Sault case, however, the Court of Appeals 
has taken the view that, although the proposed improvement would 
constitute an improvement to the navigation of the St. Lawrence 
River, yet the permanency of the improvement and the character 
of the right of the Long Sault Company to enjoy in perpetuity the 
incidental advantage accruing from the use for power purposes 
of the surplus water flowing over the dams, were of such a char- 
acter and extent that there was vested in a private corporation such 
a control of the navigation of the river that the State itself was 
precluded from resuming such control when, for the benefit of the 
public, it might deem it necessary to do so for the improvement 
of navigation. The charter of the Long Sault Company makes 
no express grant of such control and the conclusion of the Court 
was based upon what it regarded as a necessary implication from 
the character and extent of what was granted. But upon this 
point, it is not to be overlooked that upon the completion of the 
dams according to the plans prescribed by the federal government, 
the Company is obliged to operate the locks for the purpose of 
accommodating all shipping making use of the river and without 
compensation. In view of the obligation thus imposed it is difficult 

e (i89S) 144 N. Y. 396. 
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to see how the State can reasonably be said to be deprived of any 
control which it would still be entitled to exercise after the federal 
government had approved of the improvement and had thus exer- 
cised its right to control navigation under the commerce clause 
of the Constitution. For the Company would not then have the 
right to interpose obstructions or impose burdens upon navigation, 
nor would either the federal or the state government in any respect, 
lose control of such navigation, except so far as the control of the 
State would disappear when the federal government acted. Judge 
Collin has very fully considered this point in his dissenting opinion, 
viz. : M 

"It [the Company] could not enter upon or interfere with the 
river, under the act, until Congress had sanctioned its proposed 
works by authorizing the construction of the dams, locks and 
canals. This, of necessity, implies accurate and complete con- 
gressional knowledge of the character, location, extent and effects 
of those authorized structures. Until Congress had acted in the 
matter, the state had the unbounded and unrestricted right to exer- 
cise and effectuate its judgments in improving the navigability. 
. . . The act did not to any extent impede or shackle the state. 
It did not give to the corporation or take from the state any con- 
trol whatsoever of the navigation. The state remained, in so far 
as the act was concerned, as free and powerful to work its will, 
in the public interest, in regard to the river and its navigation as 
it was before the act was passed or would have been in its absence. 
There was no provision in the act which stayed the hand of the 
state pending the action of Congress in the matter or which 
directly or through reasonable implication fettered or withdrew, or 
turned over to the corporation, to any extent or in any particular 
the control held by the state, at the passage of the act, of naviga- 
tion or the waters desired therefor. There was no language in it 
which would have branded as illegal or unfair whatever action con- 
cerning navigation the state might have taken. The control of 
navigable waters, if alienable at all, should only be so by an instru- 
ment showing a clear and undoubted intention on the part of the 
legislature to that end. The act in this regard was, in effect, the 
grant of such land under the water as the structures approved and 
authorized by Congress should cover, and of the right to use for 
a water power such surplus water as navigation regulated and con- 
trolled by Congress should not require, the grant, however, to have 
and take no effect until Congress had acted in the matter. When- 
ever Congress acted in the matter, it drew and retained unto itself 
exclusive and paramount control over the navigation and waters 
of the river for that purpose. Thereafter and thereupon such 
control was vested exclusively in Congress, by virtue, not of the 
act, but of the authority delegated by the state through the Federal 
Constitution." 

"At p. 25 
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Precisely how the decision in the Long Sault case will affect 
the development of the waterways of the State for power and 
navigation purposes, it is difficult to predict. Future legislation 
may, perhaps, contain express provisions that the State shall retain 
control of navigation, operating the locks and other artificial devices 
for the accommodation of shipping, and collecting any tolls charged 
for the use of such facilities. It might even be provided that the 
state authorities should have the right, whenever they were of the 
opinion that the public interest required it, to take possession of 
the dams and power plants connected therewith and that this could 
be done without compensating the corporation which had con- 
structed them. By such restrictive provisions the dangers referred 
to by the Court of Appeals in the Long Sault decision would be 
avoided. From the standpoint of the public interest, however, the 
important question is how far such provisions would interfere 
with the development of rivers for power and navigation purposes. 
Certain it is that they would mark a change in the policy of this 
State during the last thirty years ; for power companies have, during 
that period, been induced to improve at large cost, navigable 
streams because of the anticipated profit from the sale of water 
or electrical power. Such companies can hardly be expected to 
continue to make such improvements if their right to have the 
beneficial enjoyment of them can be taken away without compen- 
sation; and under such circumstances the improvement of the 
waterways, whether for the development of power or the improve- 
ment of navigation, would have to be undertaken at the public 
expense. Legislation to accomplish that result is now receiving 
considerable attention from the people of this State. Whether 
under the power given by such legislation the improvement of our 
waterways, if made at the expense of the public, would proceed 
fast enough to keep pace with the modern demands of commerce, 
and whether power plants could be profitably or efficiently operated 
by the State, are questions of state policy as to which opinions will 
differ and which are beyond the scope of this article. In the case 
of the Long Sault project, however, it is inconceivable that the 
people of the State would tolerate the expenditure of any consid- 
erable sum merely to improve the navigation of the St. Lawrence, 
and it is scarcely more probable that they would approve an increase 
of the debt of the State by the enormous sum of $35,000,000 in 
order to go into the business of producing power to be sold to the 
industries of the State. It seems a safe prediction that if the 
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Long Sault project is not undertaken as a private enterprise, it 
will never be undertaken at all. 

How far power projects which have been heretofore carried 
out under authority of legislative acts (particularly those passed 
since 1882), and have involved the use of navigable or potentially 
navigable streams, may be affected by the Long Sault decision 
because the grants have expressly or by implication thrown the 
control of navigation into the hands of private corporations, need 
not be particularly inquired into. Suffice it to say that the decision 
creates doubt as to whether some of the grants recently made 
which are similar in character to that made to the Long Sault 
Company, may not, under the principle announced in the decision 
of the Court of Appeals, be made the subject of attack, since many 
of these grants, by implication no less strong than that made by 
the Court from the Long Sault charter, seem to have conferred 
upon the grantees control of navigation. 

Henry W. Taft. 

New York City. 



